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School-Based Decision

Making in Kentucky:
Dawn of a New Era or
Nothing New Under the Sun?
BY CHARLES J. Russo*

INTRODUCTION

For many years Kentucky ranked at or near the bottom in virtually
every major index of academic performance.' Driven by this realization

and the recognition of the need to provide equitable funding as an
essential factor in remedying the deplorable condition of public schooling

in many parts of the Commonwealth, advocates of reform set into motion
the forces that led to the enactment of the Kentucky Education Reform
Act ("KERA") of 1990
The initial impetus for KERA was provided by a coalition of sixty-six

tax-poor school districts joined together as The Council for Better
Education, Inc., along with seven other districts and twenty-two students

from these districts The Council prevailed upon former Governor Bert
Combs, a partner in one of the state's most prestigious law firms,4 to
Associate Professor, University of Kentucky College of Education; joint
appointment, Department of Educational Administration and Supervision and Department
of Special Education and Rehabilitation Counseling. B.A. 1972, J.D. 1983, Ed.D. 1989,
St. John's University; M. Div. 1978, Seminary of the Immaculate Conception.
I would like to thank my colleagues, Drs. Eddy J. Van Meter, J. John Harris, Ill,
James S. Rinehart, and Fenwick W. English from the College of Education for their
helpful suggestions and comments in reviewing the manuscript. Special thanks to my wife
Debbie for helping in the final preparation of the text.
I See, e.g., BuREAu op THE CENSUs, U.S. DEP'T OF COMMRCF, STATISTICAL
ABSTRACT OP THE UNHTED STATES 135 (1985). According to Table 215, as of 1980
Kentucky ranked fiftieth in terms of the percentage of a state's population completing four
years of high school. Id.; see also Bert T. Combs, Creative Constitutional Law: The
*

Kentucky School Reform Law, 28 HARv. J. ON LEGIS. 367, 367-68 & nn.7-9 (1991)

(discussing the reasons for education reform in Kentucky).

Ky. REV. STAT. ANN. §§ 156.005 - .990 (Michie/Bobbs-Merrill 1992).
' Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 190 (Ky. 1989).
4 For excellent insight into the behind-the-scenes maneuvering in Rose, see Combs,
suqra note 1. See also Kern Alexander, The Common School Ideal and the Limits of
2
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serve as lead attorney in its challenge to the adequacy of public education
financing in Kentucky! Against all apparent odds, the Councils suit against
the Commonwealth succeeded.' In Rose v. Councilfor Better Education,
Inc., the Kentucky Supreme Court not only declared the state-wide method
of funding to be unconstitutional, but also stmuck down the entire system of
public education Accordingly, it ordered the General Assembly to enact a
more equitable program A year later, KERA was born.9

Legislative Authority: The Kentucky Case, 28 HAIv. J. ON LEGIs. 341 (1991); Ronald G.
Dove, Jr., Acorns in a Mountain Pool: The Role of Litigation, Law, and Lawyers in
Kentucky Education Reform, 17 . EDUc. FIN. 83 (1991).
5
Rose, 790 S.W.2d at 190. Rose reflects the national trend of school finance-related
litigation; similar suits have been brought in more than half of the states since the seminal
state court case of Serrano v. Priest, 487 P.2d 1241 (Cal. 1971) (holding California's
method of education financing unconstitutional). The leading Supreme Court case is San
Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973) (holding the Texas system
of education financing constitutional because of a lack of demonstrable discrimination
based on economic status).
For analysis of the impact of school finance litigation, see William E. Thro, The Role
of Language of the State Education Clauses in School Finance Litigation, 79 EDUC. L.
REP. 19 (1993). See also R. CRAIG WOOD & DAVID C. THOMPSON, EDUCATIONAL
FINANCE LAW: CONSTITUTIONAL CHALLENGES TO STATE AID-AN ANALYSIS OF
STRATEGIES (1993); John Dayton, An Anatomy ofSchool Funding Litigation, 77 EDUC.
L. REP. 627 (1992); Lonnie Harp, No Clear Trend Seen in Recent Finance Decisions,
EDUC. WK., May 4, 1994, at 13, 16 (discussing inconsistencies in state court decisions
regarding the financing of public schools); William E. Thro, The Third Wave: The Impact
of the Montana, Kentucky, and Texas Decisions on the Future ofPublic School Finance
Reform Litigation, 19 J.L. & EDuc. 219 (1990).
6
Rose, 790 S.W.2d at 186.
The language of the court was exceptionally blunt:
Lest there be any doubt, the result of our decision is that Kentucky's entire
system of common schools is unconstitutional. There is no allegation that only
part of the common school system is invalid, and we find no such circumstance.
This decision applies to the entire sweep of the system-all its parts and parcels.
This decision applies to the statutes creating, implementing and financing the
system and to all regulations, etc., pertaining thereto. ... It covers ... the
whole gamut of the common school system in Kentucky.
Id. at 215.
Again, the court was very direct:
Since we have, by this decision, declared the system of common schools in
Kentucky to be unconstitutional, Section 183 [of the State Constitution] places
an absolute duty on the General Assembly to re-create, re-establish a new
system of common schools in the Commonwealth .... The system, as we have
said, must be efficient, and the criteria we have set out are binding on the
General Assembly as it develops Kentucky's new system of common schools.
Id.
' For a thorough review of the background and development of KERA, see BErY
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Among the innovations introduced by KERA are calls for new
approaches in curriculum,' 0 finance," and school governance.'

The

last of these changes, requiring the creation of school-based decision
making ("S.B.D.M.")"3 councils in virtually every school in the state,

involves parents and educators in establishing policies to direct the daily
management and operations of local schools.
The S.B.D.M. councils in Kentucky, each of which is typically
composed of three teachers, two parents, and a school administrator, bring
far-reaching power to the school site. 4 The inclusion of parents in a
partnership with professional educators is particularly important because
it offers the involvement of an often under-utilized resource, parental
knowledge of and influence over their children, in the quest to improve
student academic achievement."s An alliance of this nature with parents

E.ST=FF,

THE KENTuCKY EDUCATION REF ORM: LESSONS FOR AMERICA (1993).
§§ 158.645 - .805 (Michie/Bobbs-Menill 1992).

10KY. REV. STAT. ANN.

1 Id. §§ 157.310 -. 440.

'Id. § 160.345 (Michie/Bobbs-Menill Supp. 1994).
' The terms school-based decision making ("S.B.D.M."), school-based management
("S.B.M.), and site-based management are used synonymously in educational literature.
In addition, S.B.D.M. may also be identified as participatory management or shared

decision making.
14 Ky.

REV. STAT. ANN. § 160.345(2)(a).
" The need to improve student achievement is great; however, the data available on
the academic outcomes associated with school-based decision making are inconclusive at
best. The seminal, and perhaps most widely cited, study on point is Betty Malen et al.,
What Do We Know About School-Based Management?, in 2 CHOICE AND CONTROL IN
AMERICAN EDUCATION 289 (William H. Clune & John F. Witte eds., 1990) (providing
a comprehensive analysis of the literature on school-based management and concluding
that although little quantitative data are available, indications are that S.B.M. has not
succeeded in raising student performance levels). See also G. Alfred Hess, Midway
Through School Reform in Chicago, 1 INT'L J. EDuc. REFORM 270, 280 (1992) (noting
that even though basic mechanisms are firmly in place, student achievement levels have
not been affected significantly by the Chicago School Reform Act of 1988 despite its
mandate to raise scores); John O'Neil, Taking Stock ofSchool-Based Management: Reform
Tactic ields More Democracy, But Impact on Classroom Remains Unclear, ASCD
UPDATE, Sept. 1994, at 4 (providing a brief discussion on S.B.D.M. in Kentucky, and
noting that in light of KERA's accountability provisions, councils are aware of the need
to produce higher student achievement.); Brian Peterson, How School-Based Management
is Fairing in Miami, EDUC. WK., June 12, 1991, at 26 (maintaining, in a letter to the
editor responding to paid advertisements in support of S.B.M., that although S.B.M. offers
hope, standardized test scores of students in Dade County have not improved); David
Peterson, School-Based Management andStudent Perormane, EMERGECY LIaR., Mar.Apr. 1992, at 34-36 (finding that a synthesis of studies shows that overall, S.B.M. has not
contributed to consistent or stable improvement in student performance, possibly due to
piecemeal implementation, neglect of instruction, and lack of teacher control); Herbert J.
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also has potential utility in considerations associated with gaining broadbased public support for education. 6 As such, the S.B.D.M. dimension
of KERA is perhaps the most radical aspect of the Act since it engages

stockholders in policymaking which relates to the daily management of
the schools.
Whether adopted statewide as in Kentucky,17 Hawaii

as,19

8

and Tex-

or on a more limited basis as in Dade County, Florida, 0 and

Chicago, Illinois,2 S.B.D.M. continues to be one of the most popular

Walberg & Richard P. Niemiec, Is Chicago School Reform Working?, 75 PHI DELTA
KAPPAN 713, 716 (1994) (noting little increase in student achievement since the
implementation of local school councils in Chicago).
6 Considerable attention is now being directed at the role of parents in school
reform. For a good overview of the importance of parental involvement in the schools,
see Joyce L. Epstein, School and Family Pwnerships, in 4 ENCYCLOPEDIA OF
EDUCATIONAL RESEARCH 1139 (Marvin C. Alldn ed., 6th ed., 1992). See also Leon Lynn,
Building Parent Involvement, NASSP PRAC., May 1994, at 1 (outlining methods for
increasing parental "involvement" in schools); Carl R. Marburger, The School Site Level:

Involving Parents in Reform, in EDUCATIONAL

REFORM: MAKING SENSE OF

IT ALL 82

(Samuel L. Bacarach ed., 1990) (stressing the need for parental participation in school

reform).
For information specifically on Kentucky, see JANE C. LINDLE, CHALLENGES AND
SUCCESSES wrrH INCLUDING KENTUCKY'S PARENTS IN SCHOOL-BASED DECISION
MAKING: PILOT YEAR SCHOOL CouNC=l RESPOND (1992) (discussing an exploratory
non-random survey of 66 school councils during the 1991-92 year;, two major research
questions examined whether councils include only the required two parents or whether
they involve more parents and efforts that have been made to address parental concerns;
results indicated that while councils have made some efforts to address these issues more
needs to be done; suggestions for improvement include encouraging parents to attend
meetings and providing notice of meetings in as many ways as possible) and JANE C.
LINDLE, THE IMPLEMENTATION OF THE KENTUCKY EDUCATION REFORM ACT: A
DESCRIPTIVE STUDY OF THE PARENT INVOLVEMENT PROVISIONS (1992) (discussing a
follow-up study in which 211 of 385 (55%) parents, teachers, and administrators
responded with regard to their perceptions of the implementation of parental involvement;
most councils appoint parents to committees; nearly all councils extend some form of
invitation to parents to attend meetings and offer them the opportunity to speak; nearly
all councils keep minutes and work from a set agenda; all groups are satisfied with their
degree of participation on the councils with principals' scores being significantly higher
than those of parents or teachers).
'v Ky. REv. STAT. ANN. §§ 156.005 - .990 (Michie/Bobbs-Merrill 1992).
18HAW. REV. STAT. § 296C 1-4 (Supp. 1992). Since Hawaii is organized as a single
school district, the impact of school councils there may not be as far-reaching as in other
locations.
19TEX. EDUC. CODE ANN. §§ 21.930 - .931 (West Supp. 1994) (Chapter 21 is to be
repealed in part on September 1, 1995).
zo See infra notes 60-62 and accompanying text.
ILL. ANN. STAT. ch. 105, para. 5/34-1.1 to -21.6 (Smith-Hurd 1993). In addition,
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governance options attempted in school systems throughout the United States

as the decade-old reform crusade makes its way through the 1990s. As interest in SB.D.M. continues to grow both nationally

and in Kentucky,

see inffra note 65 and accompanying text.
I As an example of the great interest in the phenomenon of local control of
education, a search of the Educational Resources Information Center (June 8, 1994)
revealed 956 entries under the search term "school based management" since 1966.
' See, e.g., Jane L. David, School-Bayed Decision Making: Kentucky's Test of
Decentralization, 75 PHI DELTA KAPPAN 706 (1994) (a review of the implementation of
S.B.D.M. supplemented by author analysis of her work with the Prichard Committee, an
educational public interest group); see also JERRY J. HERMAN & JANICE L. HERMAN,
SCHOOL-BASED MANAGEMENT: CURRENT THINKING AND PRACtiCE (1993) (involving
general work on S.B.D.M. with some descriptive material on developments in Kentucky);
JOYCE P. LOGAN, SCHOOL-BASED DECISION MAKING: FIRST YEAR PERCEPTIONS OF
KENTuCKY TEAcmS, PRINCIPALS, AND COuNSELORS (1992) (providing an attitudinal
survey of selected principals, teachers, and school counselors on the implementation of
S.B.D.M. in 69 of 70 secondary schools identified by the State Department of Education
as participating in S.B.D.M. during the 1991-92 school year;, 324 of 558 (58.1%)
responded; 67% of respondents believed that S.B.D.M. improved the quality of decisions,
and 82% expect this to improve even more in the following year;, while 42.5% of
respondents indicated that curricular changes have taken place, no overall major changes
or trends in curriculum, classes, or programs were reported; 42.3% of respondents noted
increased interaction between academic and vocational teachers; of the 40% who stated
that significant changes in funding took place, almost twice as many reported decreased
rather than increased funding; interestingly, vocational teachers reported representation of
84.6% on councils and 71.7% on committees, but only 53.5% of principals noted the
presence of vocational education teachers on councils and 87.8% of principals noted the
presence of vocational education teachers on committees); Jane C. Lindle & James
Schrock, School-Bayed Decision-Making Councils and the Hiring Process, 77 NASSP
BULL. 71, Mar. 1993 (an overview of S.B.D.M. provisions concerning hiring with a
commentary on how they have been implemented by the council at one site); Jane L.
David, School-Bayed Decision Making: Observations on Progress, in FIRST YEAR
REPORTS TO THE PRITCHARD COMMTTEE (1992) (the first-year report of a five-year study
on the implementation of S.B.D.M.; results indicate that S.B.D.M. was off to a strong
start in June 1992 with almost 500 of the 1,366 schools engaged in S.B.D.M.; decision
making was shared in four different styles: 1) by principals taking the lead and working
with faculties to reach consensus, 2) by principals setting up a structure of committees
that report to the principal and council, 3) by principals making decisions independently
and involving the council only when challenged, or 4) by principals receiving input from
council members and committees; among the benefits of S.B.D.M. are stronger ties
between parents and the schools and the ability of councils to select staff; among the
major hurdles that lie ahead are possible difficulties in the development of adversarial
relationships between and among key players and finding a balance between state
requirements and the authority of local councils); Jane L. David, School-Bayed Decision
Making: Progress and Promise, in SECOND YEAR REPORTS TO THE PRITCHARD
COMMITEE (1993) (a second-year report as part of a five-year study indicating that the
implementation of S.B.D.M. continues at a reasonably good pace; noteworthy findings
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it has generated a voluminous quantity of educational,'

[Vol. 83
if not

included that, given the early stage of the process and the learning associated with it,
most council members indicated a preference for staggered two-year terms; concerns were
voiced over low participation rates among parents, especially from poor and minority
families; while training is generally adequate for introductory and technical matters, it has
been weak both on linking KERA and learning outcomes, and on helping councils to take
full advantage of their authority; councils spend too much time on discipline and
extracurricular activities rather than curriculum and instruction; new infrasuctures will
have to develop in the Commonwealth if the full potential for change offered by KERA
is to be realized); Keene J. Babbage, District Policies Establishing School-Based Decision
Making in.Selected Kentucky School Districts-Process, Procedures, and Implications
(1993) (unpublished Ed.D. dissertation, University of Kentucky) (a qualitative study,
relying primarily on interviews to examine the development of policymaking, consistent
with the S.B.D.M. provisions of KERA, in four districts; it revealed that while different
processes were used in each, both the process and the actual policies found local
acceptance and legitimacy; it also found that the minimal understanding of S.B.D.M. and
the time pressure for developing policies were limiting factors). See generally KENTUCKY
DEPARTMENT OF EDUCATION, SCHOOL-BASED DECISION MAKING 1993 SURVEY:
SUMMARY REPORT (1993) (including data on a wide variety of council issues, including
participation in budgeting, whether a S.B.D.M. coordinator is present in a particular
school, reasons why schools have not embraced S.B.D.M., interactions between councils
and family resource/youth service centers, council committees, minority participation in
council
activities, and council training).
24
See generally APPALACHIA EDUCATIONAL LABORATORY, 1991 Notes From the
Field-Educational Reform in Rural Kentucky Special Feature: School-Based Decision
Making 1 (providing an update on the implementation of S.B.D.M. in five rural school
districts, including a survey of the attitudes of staff members in two districts indicating
that a substantial majority of respondents are familiar with the S.B.D:M. component of
KERA and that most have attitudes ranging from ambivalence to very positive feelings);
PATRICIA MAGRUDER, CURRENT STATUS AND RECOMMENDATIONS: TRAINING OF SCHOOL
COUNCiS FOR SCHOOL-BASED-DECISION MAKING (1991) (providing an overview of
training available for school personnel and parents in the process of gearing up for
involvement in S.B.D.M.); Linda Olasov, A Teacher's Response to a Systems Change, KY.
CHILDREN's RTs. J., May 1991, at 9 (providing an examination of issues raised by a
teacher-turned-professor of education on the relationship between teacher preparation
programs and school improvement, and the authority of school boards, superintendents,
principals, and teachers under S.B.M.); Charles J. Russo et al., The Kentucky Education
Reform Act andSchool Based Decision Making: A Not So Modest Governance Plan, REC.
IN EDUC. ADMIN. & SUPEmVISION, Fall/Winter 1993, at 71 (providing an overview of the
S.B.D.M. statute, its implementation, and implications for practice); STEFFY, supra note
9 (providing in part, an overview of the S.B.D.M. provisions of KERA); Eddy J. Van
Meter, Implementing School-Based Decision Making in Kentucky, 78 NASSP BULL. 61,
Sept. 1994 (a good overview of the state of S.B.D.M. three years after it was initially
mandated, it includes a review of basic features of councils, their activities, and prospects
for the future). See also Patricia J. Kannapel et al., Presentation at the Annual Meeting
of the American Educational Research Association (Apr. 8, 1994) (providing findings
which show that in only one of seven rural Kentucky schools studied did all council
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legal, literature. However, a great deal remains to be investigated
concerning the legal aspects associated with the decentralization of school
organizations and the flattening out of district-wide educational bureaucracies in the wake of S.B.D.M. initiatives." The need for further legal
analysis is especially true with regard to understanding legislative
attempts to provide meaningful authority to councils in Kentucky along
with strategies involving large-scale adoption of S.B.D.M. and the
concomitant sharing of power between school boards and school councils.

In light of the dramatic changes ushered in by the S.B.D.M.
provisions of KERA, this article focuses on Kentucky's unique statewide
vantage. Part I provides a brief history of the national trend toward

members participate as equals in discussions and decision making while teachers and
principals dominated in three councils, parents in two of these have begun to play a
stronger role; the remaining councils served as advisory groups to the principal and did
not appear to be moving toward broader participation in decision making; councils
practiced some shared decision making in areas such as instructional budgeting,
scheduling, and curriculum; all councils participated in decisions about personnel and, to
some extent, discipline; in other areas councils mostly rubber-stamped decisions made by
the principal or teacher committees; support from the principal, leadership of council
members, attentiveness to the need for parental involvement, and council training were
factors that contributed to the effective implementation of S.B.D.M.).
" Although not nearly as voluminous as in the educational database, analyses of
school-based management and school reform from a legal perspective are beginning to
appear. See, e.g., R. Theodore Clark, School-Based Management-Problems andProspects,
22 J.L. & EDUC. 183 (1993); John M. Evans, Let Our Parents Run: Removing the
JudicialBaniers for Parental Governance ofLocal Schools, 19 HASTINGS CONST. L.Q.
963 (1992); Kevin M. Noland, School-Based Decision Making: A Piece of the Education
Reform Puzzle, KY. CHInDREN'S RTs. J., May 1991, at 5; Raphael 0. Nystrand, Some
Guidelines For School Based Management, Ky. CHILDREN'S RTS. J., May 1991, at 1;
Lawrence A. Poltrock & Sharon M. Goss, A Union Lawyer's View of Restructuring and
Reform, 22 J.L. & EDUC. 177 (1993); Peter A. Walker & Lawrence Roder, Reflections
on the Practical and Legal Implications of School-Based Management and Teacher
Empowerment, 22 J.L. & EDUC. 159 (1993). See also ELMETH HARVEY, REACHING
NEW HEIGHTS: A GUIDE TO THE IMPLEMENTATION OF SCHOOL-BASED DECISION MAKING
UNDER THE KENTUCKY EDUCATION REFORM Acr (1991) (providing a commentary on the
S.B.D.M. provisions as interpreted by counsel for the Kentucky School Boards
Association); SUSAN P. WESTON, SCHOOL-BASED DECISION MAKING: A GUIDE FOR
SCHOOL COUNCIL MEMBEpS AD OTHERS (2d ed. 1993) (a commentary on the S.B.D.M.
provisions by the Executive Director of the Kentucky Association of School Councils);
Eddy J. Van Meter, The Kentucky Mandate: School-Based Decision Making, 75 NASSP
BULL. 52, Feb. 1991 (one of the first articles on the S.B.D.M. provisions of KERA, it
provides a description of the law and guidelines for implementation).
I For an interesting discussion ofthe relationship between state and local educational
systems in implementing school reform, see Charles F. Faber, Is Local Control of the
Schools Still a Viable Option?, 14 HARV. J.L. & PUn. POL'Y 447, 461-67 (1991).

KENTUCKY LAW JOURNAL

[VOL. 83

decentralization that began in the mid-1960s in New York City and
Detroit; it also presents an overview of S.B.D.M. as currently practiced
in selected key locations throughout the country. This first section
establishes a backdrop against which S.B.D.M. in Kentucky may be
measured. Part II reviews the Kentucky S.B.D.M. statute in some detail.
Part HI considers emerging and unresolved issues involving the implementation of S.B.D.M. in the Commonwealth, with a special focus on
relations between school boards and councils.

L A BRIEF HISTORY

OF LOCAL CONTROL

In education, as in many other aspects of life, it seems that "there is
' In other
nothing new under the sun."27
words, proposals for reforming
school governance over the past decade, with their attendant shift from
traditional notions of centralized bureaucratic administration toward
decentralized school-based management, are not entirely new. In fact,
reformers espousing a move to school-based management and local
control must do so cautiously in order to avoid the political pitfalls
associated with the previous generation of school reform.
The first part of this section examines events in New York City and
Detroit. Similar proposals in Chicago, Los Angeles, and Philadelphia, the
other major metropolitan areas to have considered such an approach, did
not progress beyond the discussion stage.2 ' The second half of this
section looks at decentralization efforts ranging from county to city to
statewide initiatives.
A.

The First Generation of Decentralization

The move toward school decentralization and local control in the
mid-1960s was largely an outgrowth of the disillusionment with the
prospects for school desegregation more than a decade after the Supreme
Court's monumental ruling in Brown v. Board of Education At the
' Ecdesiastes 1:9. The concept that little changes over time is, thus, of ancient
origins.
23ALLAN C. ORNSTEIN, MEmOPOLITAN SCHOOLS: ADMmISTRATIvE DECENTRALIZA-

TION vs. COMMUNITY CONTROL 84-86 (1974). For a discussion of developments in Los
Angeles, see GEORGE R. LA NOuE & BRUCE L.R. SMH, THE POLtiCS OF SCHOOL
DECENTRALIZATION 61 (1973).
347 U.S. 483 (1954) (holding a state law requiring segregation of public schools
based on race to be a violation of the Equal Protection Clause of the Fourteenth
Amendment). For an examination of the situations in New York City and Detroit,
respectively, see generally JEFFREY MIREL, THE RIsE AND FALL OF AN URBAN SCHOOL
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same time, decentralization was partially motivated by growing dissatisfaction with the increasing bureaucratization of public education."0
Despite the promise of Brown, the plight of minorities in urban schools
throughout the nation deteriorated. As the condition of urban schools
continued to worsen in New York City and Detroit, which at that time
were the largest and fiffh-largest school districts in the nation,3' respectively, activists in those cities looked to community control as a means
of providing parents with a greater voice in determining the future of
their schools and children.

1. New York City
The struggle to desegregate New York City's public schools received

little support from the long-entrenched bureaucracy at the local board of
education, even after a formal desegregation plan was announced.3 Yet,
by the spring of 1967, the move toward decentralization had gathered
momentum with the creation of three demonstration districts which
experimented with local control of the schools' However, when the
local board of the district in the Ocean Hill-Brownsville section of
Brooklyn, ordered the involuntary transfer of nineteen teachers, the
district became the center of a maelstrom. The ensuing dispute in Ocean
Hill-Brownsville led to a bitter two-month strike during which more than
ninety percent of the educators and ninety-five percent of the city's public

SYSTEM: DETROrr, 1907-81 (1993) and DAVID ROGERS, 110 LIVINGSTON STREET:
PoLrncs AND BUREAUCRACY IN THE NEW YORK CrrY SCHOOLS (1968). See also
ORNSTEIN, supra note 28, at 209 (providing case studies from Detroit and New York).
30See LA NOUE & SMITH, supra note 28, at 161; John Lindelow & James
Heynderickx, School-Based Management, in SCHOOL LEADERSHIP: HANDBOOK FOR
EXCELLENCE 109, 109-11 (Stuart C. Smith & Philip K. Piele eds., 2d ed. 1989); MELVIN
ZImEr, DEcENTRA:zATION AND SCHOOL EFFECIvENESs: A CASE STUDY OF THE 1969
DECENnLIzATION LAW IN NEW YORK CITY 1-8 (1973).
"' ORNSTEIN, supra note 28, at 209.
31 Activists in Detroit, New York City, and other locations included a wide mix of
groups, such as representatives from the Black Power movement, from the business
community, and from church groups. See Robert C. Maynard, Black Nationalism and
Community Schools, in COMMUNrrY CONTROL OF SCHOOLS 100 (Henry M. Levin ed.,
1970); ORNSTEIN, supra note 28, at 238-40.
33ZIM,
supra note 30, at 6-7.
3 MARILYN GrITELL Er AL., LOCAL CONTROL IN EDUCATION: THREE DEMONSTRATION SCHOOL DIsTRIcrs IN NEW YORK CnY 6 (1972) [hereinafter Gr'mLL ET AL.,
LOCAL CONTROL IN EDUCATION]; MARILYN GrrIELL Er AL., SCHOOL BOARDS AND
SCHOOL POLICY: AN EVALUATION OF DECENTRALIZATION IN NEW YORK CITY 90 (1973)
[hereinafter GrrrELL Er AL., SCHOOL BOARDS AND SCHOOL POLICY]; see also LA NODE
& SMTrH, supra note 28, at 166 (discussing experimental local control).

KENTUCKY LAW JOURNAL

[Vol. 83

school students were absent." The discussions of the proposal that
eventually led to the decentralization of New York City's public schools
began in the midst of this turmoil.'
The Decentralization Act of 1969,.' a sixty-four page bill,' not
only eliminated the three demonstration districts but divided the New
York City Board of Education into thirty-one local community school
districts." The school boards in these local districts had the power to
hire superintendents who, in turn, were given appropriate administrative
authority. In addition, the local boards maintained significant power over
personnel, curriculum, and budget in elementary and junior high
schools.4 Senior high schools remained within the purview of the New
York City Board of Education.4 '
The power of local boards concerning personnel was limited to a
degree, since the city's board of examiners retained the right to determine
the fitness of candidates for teaching and administration.42 Local boards
had the authority to select, from competitive eligibility lists, the educators
assigned to them by the chancellor of the New York City public schools;
to the extent possible, the chancellor was to honor specific personnel
requests from local boards. Perhaps the greatest curricular modification
resulting from decentralization was the phasing out of the city's official

" ZIMr, supra note 30, at 10. For a more detailed examination of the situation in
Ocean Hill-Brownsville, see Rhody A. McCoy, The Formation of a Community
Controlled School District, in COMMRUNrY CONTROL OF SCHoOLS 169, 173 (Henry M.
Levin ed., 1970). In addition to the Ocean Hill-Brownsville conflict, the circumstances
surrounding the creation of the Intermediate School 201 Complex in Harlem, in upper
Manhattan, were accompanied by considerable controversy. The third location, Two
Bridges, on Manhattan's lower east side, did not experience the same degree of difficulty.
For a detailed study of these two districts as well as Ocean Hill-Brownsville, see GrnTELL
ET AL., LOCAL CONTROL IN EDUCATION, supra note 34 and GnrrLL ET AL., SCHOOL
BOARDS AND SCHOOL PoUCY, supra note 34.
36 LA NOUE & SMITH, supra note 28, at 166-67; see also ORNSTEIN, supra note 28,
at 232-72 (discussing school reform efforts inmeropolitan U.S. cities); ZMEr, supra note
30 (discussing
school decentralization in New York City).
3
1 The Act is now codified. N.Y. EDUC. LAW § 2590 (McKinney 1993).
38 LA NOUE & SMT,
supra note 28, at 182.
31ORNSTEIN, supra note 28, at 85, 233. New York City expanded to its present 32
local community school districts in 1973. Id.
' N.Y. EDUC. LAW § 2590-e (McKinney Supp. 1994).
41N.Y. EDUC. LAW § 2590-g (McKinney Supp. 1994); ZIMET, supra note 30, at 33.
4
,The board of examiners has, with considerable controversy, since been disbanded.
N.Y. EDUC. LAw § 2569 (McKinney 1993); see Michael Newman, Win in Legislature,
Setback in Court for Fernandez, EDUC. WK., Aug. 1, 1990, at 8; Chris Hedges,
ChancellorRebuffs Examiners, Halting Test For Supervisors, N.Y. TIMES, July 5, 1990,
at A14; Sam H. Verhovek, Accord Reached to Abolish Teacher-Testing Board, N.Y.
TIMES, June 20, 1990, at A13.
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policy of tracking and then permitting local boards to make their own
decisions with regard to the appropriate placement of students.43 Local
boards also had extensive budgeting authority, including "the right to
allocate funds as they deemed necessary" and "to take bids of up to
$250,000 for annual repairs to schools ";the central board controlled most
other financial matters." As an additional safeguard, from the perspec-

tive of the central office, the Chancellor retained the authority to
discipline local boards or their members for official misconduct 45 as
well as to determine qualifications for office.'

2. Detroit
The April 1966 walkout by students in Detroit's largely black
Northern High School dramatically focused attention on the chasm

' ORNSTEiN, supra note 28, at 248; ZIMET, supra note 30, at 32; LA NOUE & SMn4H,
supra note 28, at 214.
ORNsTnN, supra note 28, at 248.
'5 An unfortunate reality of the New York City public school system is that this
power is invoked regularly. See Josh Barbanel, Fernandez Takes Control of Troubled
Bronx School District, N.Y. TIMES, May 4, 1993, at B4; Peter Schmidt, New York
Chancellor Ousts Board Amid Allegations of Corruption, EDuc. WK., May 12, 1993, at
8. See also Peter Schmidt, Throwing Light on Dark Corners of N.Y.C. "sBureaucracy,
EDUC. WK., Sept. 29, 1993, at 1, 14-15 (reporting on the school district's special
commissioner of investigation, whose job is to eliminate corruption in the city's school
system).
' See Board of Educ. v. Fernandez, 618 N.E.2d 89, 92 (N.Y. App. Div. 1993)
(holding that the process for choosing a superintendent as formulated by the Chancellor
of the city schools was not an impediment to the statutory power of local community
school boards to hire community superintendents); Cain v. Femandez, 595 N.Y.S.2d 181,
183 (N.Y. App. Div. 1993) (ruling that (under the state education statute) the Chancellor
could remove a board member for not residing within the community school district). But
see Community Sch. Bd. Nine v. Cortines, 611 N.Y.S.2d 453, 455 (N.Y. 1994) (holding
that the chancellor exceeded his statutory powers by directing a local school board to
rehire its superintendent). See generally Ann Bradley, Ruling Upholding Ouster ofBronx
Superintendent Seen [sic] Blow to Private Aid, EDUC. WK., Apr. 6, 1994, at 7 (reporting
on a trial court ruling which upheld a local board's decision to oust its superintendent; the
court concluded that although the Chancellor has the authority to consider the fitness of
a superintendent, the local board alone has the power to make the final decision

concerning employment). For related stories by and about the superintendent in question,
respectively, see Felton M. Johnson, Transforming DistrictNine, EDUC. LEADERSHI, May
1994, at 68 and Mark Goldberg A Portrait of Felton (Buddy) Johnson, EDUC.
LEADERSHIP, May 1994, at 72.
On a related issue, see Board of Education v. Fernandez, 609 N.Y.S.2d 328, 330

(N.Y. App. Div. 1994) (per curiam), which upheld the authority of the chancellor of the
New York City public schools to regulate the city-wide process for selecting elementary
and intermediate school supervisors.
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between the programs and services available to minority students and
those available to white students.47 Little more than a year later,
beginning on July 23, 1967, six days of catastrophic race riots exacerbated these tensions and further polarized an already dangerously divided
city.4"
It seems clear that at least some of the underlying causes for unrest
in Detroit stemmed from the disparity in the quality of public education
available for minority students.49 Moreover, just as in New York,
proposed solutions differed dramatically. School leadership in Detroit held
fast to the notion that more money would be the cure, while black
activists and community leaders, following the example set in Ocean HillBrownsville, successfully campaigned for local control."
On January 1, 1971, Detroit decentralized into eight regional school
districts, each with its own board. As in New York City, these regional
boards had authority over curriculum, personnel, students, and financing.
However, in order to help the regional boards, the central office retained
authority to coordinate personnel and other services.5'
Local control, whether in New York City or Detroit as radical as it
may have been at that time, did not provide as much authority to local
sites as is provided today, since centralized boards retained significant
control over the daily operations of the schools, especially with regard to
personnel Thus, the current trend is to make an even more dramatic
break from centralized to local control over the schools.

4 MIREL, supra note 29, at 300.
48During the six days of rioting, 43 people were killed, more than 1,000 were

injured, and 7,231 were arrested. In addition, 2,500 stores were damaged, looted, or
destroyed, the total property damage in the city was estimated at $80 to $125 million. Id
at 311.
41 Id at 312; see also LA NouE & SMITH, supra note 28, at 116-19 (analyzing the
lack of integration in Detroit schools and the difference in quality between urban and
suburban schools).
In an attempt to address disparities in Detroit's public schools, the resulting litigation
reached the Supreme Court. Milliken v. Bradley, 418 U.S. 717 (1974) (holding that absent
findings that predominately white suburban school districts had failed to operate unitary
systems or had acted in a manner creating racial segregation in other districts, or a claim
that their boundaries were established to foster segregation, the suburban systems could
not be ordered to merge with the predominately minority urban district); Milliken V.
Bradley, 433 U.S. 267 (1977) (ruling that the state could be ordered to share in the cost
of implementing a desegregation order where school children had been subjected to past
acts of de jure segregation).
"oMIREL, supra note 29, at 312-13.
51 ORNSTEIN, supra note 28, at 221-23.
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B. School-Based Decision Making Today: An Overview
Almost two decades after local control became a reality of sorts in
New York City' and Detroit, an iteration of the phenomenon emerged
nationally' in differing locations.O Those currently involved in building-

level decision making, earlier referred to as decentralization,55 include
parents, teachers, principals, community members, support staft and
students.m
The scope and extent of school-based decision making depend upon
which of two broad categories of control a state exerts over education.
Florida, for example, operates under a "home rule" statute which
delegates a great deal of authority to local school districts while retaining
little power at the state level Therefore, Florida districts such as Dade
County have the jurisdiction to implement plans granting significant
discretion to S.B.D.M. councils. On the other hand, states such as Texas
New York City continues to experiment with school-based management and
participatory decision making. See Ann Bradley, New York City Schools Take 1st Steps
Toward Management at the School Ste, EDUC. WK., May 9, 1990, at 5; Joseph Burger,
80 Schools Chosenfor New York Test ofPower Sharing, N.Y. TIMES, July 19, 1990, at
Al; Special Circular No. 41, Request for Proposalfor Voluntary Participationin SchoolBased Management/Shared Decision-Making (Mar. 26, 1990).
' The international move to local control of education predates the American reform
movement by at least a decade, especially in Australia and Great Britain. See generally
William L. Boyd, The Power ofParadigms:Reconceptualizing Educational Policy and
Management, 28 EDUC. ADMIN. Q. 504 (1992); SCHOOL-BASED DECISION MAXKIG AND
MANAGEMENT (Judith Chapman ed., 1990); Bruce S. Cooper, Local School Reform in
Great Britain and the United States: Points of Comparison-Points of Departure, 42
EDUc. REV. 133 (1990); LOCAL MANAGEMENT OF SCHOOLS: RESEARCH AND EXPERIENCE
(Gwen Wallace ed., 1992).
' See infra notes 60, 61 and accompanying text. Additionally, at least 10 other states
have enacted school reform legislation including provisions for school-based decision
making. See ARK. CODE ANN. § 6-15-1007 (ichie 1993); CAL. EDUC. CODE §§ 44666,
44667, 44667.2, 44669 (West 1993); HAW. REV. STAT. § 296C-1 (1993); IND. CODE ANN.
§§ 20-1-1-6.3, 20-10.1-26-1 (Bums 1993); MIC. COMP. LAWS § 380.1202a (1994); NEV.
REV. STAT. § 386.4154 (1993); OR. REv. STAT. §§ 329.700, .705 (1993); TENN. CODE
ANN. § 49-2-210 (1993); WASH. REV. CODE §§ 28A.240.010, .020, .030 (1992); W. VA.
CODE §§ 18-5A-1 to -6 (1993).
Further, at least 44 state departments of education have mandated or permitted
voluntary school-based decision making programs. See Janice L. Herman & Jerry J.
Herman, A State by State Snapshot of School-Based Management Practices, 2 INT'L 1.
EDUC. REFORM 256, 260 (1993).
"5See, e.g., ROGERS, supra note 29, at 475 (extensively discussing decentralization
in New York City).
56Id.
RFLA. STAT. ANN. § 230.03(2) (West 1993).
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regulate school districts closely, leaving them to operate within narrowly
defined boundaries. 8 Hence, absent specific empowering legislation, the
power of a council in a state with the form of control implemented in
Texas is limited.
In order to survey the range of power available to councils throughout
the nation, S.B.D.M. in three different locations with an assortment of
configurations and at varying levels of implementation are examined.
Dade County, acting pursuant to local board policy, is the earliest of the
three locations to have moved to S.B.D.M. as part of the initial thrust to
local governance of the schools that began in the mid-1980s. The Chicago
School Reform Act of 1988, enacted little more than a year earlier than
KERA, has explicit statutory S.B.D.M. provisions not unlike those in
Kentucky. Finally, Texas, the most recent of the three locations to move
to S.B.D.M., has a statute that is significantly less prescriptive than those
in Chicago or Kentucky; however, based on initial reports, the Texas
statute appears to offer the least chance for the development of long-term
reform initiatives."
1. Dade County, Florida
In 1986 the school board of Dade County, the fourth largest public
school system in the nation, with the strong backing of the local teachers'
union, unanimously voted to create school councils' in the hope of
improving educational outcomes for students. This decision opened the
way for shared decision making among elected teacher, student, staff, and
parent representatives; principals; and union stewards. After ensuring that
two-thirds of a school's faculty voted in favor of submitting a plan to
form a council, a ten-member joint task force, co-chaired by the
superintendent of schools, Joseph Fernandez, and the executive vice
president of the teachers' union, Pat Tornillo, selected thirty-two of the
fifty-three proposals for implementation in 1987.1
Under the provisions of Dade County's plan, councils were not
standardized. Consequently, within limitations, councils have latitude over
the extent of the power they wish to exercise. Councils typically have
s TEx. EDUC. CODE ANN. §§ 23.25, 23.26 (West 1993).
5 For a more in-depth discussion of the situation in Texas, see infra notes 79-83 and
accompanying text.
' Gerald Dreyfuss, Dade County Opens Doors to Site Decisions, THE SCHOOL
ADMNISTRATOR, Aug. 1988, at 12.
61Peter J. Cistone, School-Based Management/Shared Decision
County, 21 EDUc. & URB. Soc'Y 393, 396 (1989).

Making in Dade
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assumed the ability to direct discretionary spending in the schools, to
make curricular modifications, and to implement differentiated staffing,
but not to dismiss school personneL' As in other locations, Dade
County councils continue to operate, but student achievement has not
shown any marked increases.'
2. Chicago, Illinois
In 1987, then Secretary of Education William Bennett labeled the

public schools in Chicago as the "worst in the nation."'

Although

supporters might have argued that they were not as bad as critics charged,

it was clear that Chicago's public school system was not performing very
well.' Consequently, the Illinois General Assembly enacted the Chicago
School Reform Act of 1988, which went into effect May 1, 1989." The
goals of this innovative act are to raise student achievement levels to
national norms within five years, to reallocate resources from administration to instruction, and to establish Local School Councils ("L.S.C.'s") in
an attempt to reform the system by changing the way individual schools
operate.'
The eleven-member L.S.C.'s are comprised of a school principal and
ten elected representatives.' Elected members include two teachers from
C

Dreyfuss, supra note 60, at 12-14.

"See, e.g., B. Peterson, supra note 15, at 26; see also Joseph Berger, MiamiFinds
Mixed Results in Fernandez's School Plan, N.Y. TIMEs, Mar. 9, 1991, at 25 (stating that

students' mathematics and reading scores decreased under school-based management).
Meanwhile, education reform continues to forge ahead in Dade County. See Peter
Schmidt, Dade to Abandon At-Large Election of School Board, EDuc. WK., May 11,
1994, at 5.
"ee Fumarolo v. Chicago Bd. of Educ., 566 N.E.2d 1283, 1317 (Ill.
1990).
For an in-depth study of the condition of Chicago's schools leading to the
enactment of the Chicago School Reform Act of 1988, see G. ALPRED HESS, SCHOOL
RESTRUCruIUNG, CHICAGO STYLE (1991).

ILL. ANN. STAT. ch. 105, paras. 5/34-2.1, 2.3 (Smith-Hurd 1993).
CG. Alfred Hess, Midway Through School Reform in Chicago, 1 INT'L J. EDUC.
REFoRM 270, 274 (1992). Along with L.S.C.'s, subdistrict councils and a school board

nominating committee were established. Among the duties of the eleven subdistrict
councils, each of which include one parent or community member from L.S.C.'s, are
evaluating the performance of the subdistrict supeintendent and determining whether his
or her performance contract is to be renewed. ILL. ANN. STAT. ch. 105, para. 5/34-2.5
(Smith-Hurd 1993). The nomination committee, comprised of eleven members elected by

the subdistrict councils and five persons appointed by the mayor, chooses slates of three
from which the mayor must select one to form a fifteen-member board of education. Id.
para. 5/34-3.1.
' Council elections have been controversial, to say the least. In fact, shortly after the
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the school (also known as an attendance center), six parents of children
currently enrolled in the school, and two community residents from the
area served by the school; in addition, a nonvoting student representative
serves a one-year term on the L.S.C. in each high school.6 Elected
members serve for two-year terms." As in Kentucky, school councils
select a principal. However, unlike in Kentucky, an L.S.C. has the
authority to appoint a principal to a renewable four-year term or to fill a
vacancy, and it can remove an individual for cause. An L.S.C. also has
the capacity to develop specific performance criteria for principals.7
In addition to their authority as it relates to principals, and like their
counterparts in Kentucky, L.S.C.'s have far-reaching powers. They
approve a school improvement plan,' make recommendations to the

Act went into effect its election provisions were struck down as violative of equal
protection and of the principle of "one person, one vote," since certain community
residents who did not have children in the public schools were ineligible to vote for
council members. Fumarolo, 566 N.E.2d at 1283. New election procedures were put into
place effective January 11, 1991. ILL. ANN. STAT. ch. 105, para. 5/34-2.1, 2.3 (SmithHurd 1993). Yet questions continue to be raised about council elections. See Ann Bradley,
Council Votes Spur New Round of Questions in Chicago, EDUC. WK., Nov. 3, 1993, at
1, 14-15.
ILL. ANN. STAT. ch. 105, para. 5/34-2.1(a), (m) (Smith-Hurd 1993).
7Id. para. 5/34-2.1(d)(ii).

Id. para. 5/34-2.3.3.
A related issue beyond the scope of this article for a variety of reasons, not the least
of which is the absence of teachers' unions as a major factor in Kentucky other than in
Louisville, is the potential conflict between teachers qua management and the rights of
educators to unionize vis-a-vis Yeshiva. In NLRB v. Yeshiva Univ., 444 U.S. 672 (1980),
a bitterly divided Court held that since full-time faculty at Yeshiva University participated
in decisions about the tenure and or promotion of their colleagues, they were "managers"
within the meaning of the National Labor Relations Act, 29 U.S.C. §§ 152(2)(3),
153(2)(11) - (12) (1935). Consequently, the Court held that the faculty members were not
entitled to organize and bargain collectively with the university.
For a discussion of how such a ruling might impact upon school-based decision
making, see GROVER H. BALDWIN,

SCHOOL

SITE MANAGEMENT

AND SCHOOL

RESUCTURING (1993); Grover H. Baldwin, Collective Negotiations and School Site
Management, 58 EDUc. L. REP. 1075 (1990); and Charles J. Russo, Yeshiva and Public
Education: A Tempest in a Teapot, RECORD IN EDUC. ADMIN. & SUPERvISION,
Winter/Spring 1990, at 90.
For a general discussion of the role of teachers' unions in school reform, see
CHARLES TAYLOR KERCENER & DOUGLAS E. MrrcHE,
THE CHANGING IDEA OF A
TEACHERS' UNION (1988) and Charles Taylor Kerchner, Louisville: Professional
Development Drives a Decade ofSchool Reform, in A UNION oF PROFESSIONALS: LABOR
RELATIONS AND EDUCATIONAL REFORM 25 (Charles Taylor Kerchner & Julia E. Koppich
eds., 1993).
7 ILL. ANN. STAT. ch. 105, para. 5/34-2.3.7 (Smith-Hurd 1993).
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principal concerning textbook selection and curricular matters,73 advise the
principal on attendance and disciplinary policies,74 evaluate the allocation of
school personnel, make recommendations to the principal about personnel,76 and request professional development from the central board After
four years of this reform initiative, the wave of change clearly is underway
in Chicagos public schools, but, as in Dade County, little progress has been
made toward reaching the primary goal of increasing student outcomes.78
3.

Texas

A year alter KERA was enacted, the Texas legislature, as part of school
finance reform, passed new laws mandating that local school districts develop
and implement plans for teacher and parental participation on committees
dedicated to some form of site-based decision making!' Although not as
prescriptive as Kentuckyt provisions, since, for example, no deadlines exist
by which committees need to be established, the statute does provide

committees with broad authority to act on "goal setting, curriculum,
budgeting, staffing patterns, and school organization:" Consequently, just
as in Dade County, Florida, site-based committees in Texas are likely to be
tailored to the unique needs of each school." Unlike in Kentucky, Texas
committees may include community representatives encompassing individuals
from the business sector' However, since the law was enacted as part of
finance reform rather than a broader-based effort, and given the tone of
interpretations issued by the Texas Association of School Boards and the
State Board of Education, it appears that significant reform at the grassroots
level is not likely to occur soon in Texas.' Perhaps this is so because the
Texas reform law was initiated by the legislature and not the citizenry.

'7 Id. pam. 5/34-2.3.5.
4

Id.

Id. para. 5/34-2.3.8.
Id. para. 5/34-2.3.9.
Id. para. 5/34-2.3.10.
Herbert J. Walberg & Richard P. Niemiec, Is Chicago School Reform Working?,
75 Pi DELTA KAPPAN 713, 720 (1994).
TEX. EDUC. CODE ANN. § 21.931 (West Supp. 1994) (Chapter 21 is to be repealed
in part on September 1, 1995). A similar provision, id. § 21.930, calls for shared decision
maing on the school district level.
so Id. § 21.931(b)(3).
" For a discussion of early efforts at implementation in Texas, see AMY M.
71

76

PPASKAC & RICHARD M. POWELL, A FIRST LOOK AT SrrE-BASED DECISION MAKING IN
TmcAs SCHOOL DIsmICTs (1993).
- TEX. EDUC. CODE ANN. § 21.931(c).
3FkANK

W. Luiz &

RELATIONS 149 (1992).

CAROL MERZ, THE POLITCS OF SCHOOL COMMUNITY
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4. Conclusions
Councils in Florida's Dade County, Chicago, and Texas are similar
to their counterparts in Kentucky insofar as all engage parents and
teachers in differing levels of control over the governance of local school
sites. However, those locations have provisions for greater involvement
by the local community and school population than is present in
Kentucky. Yet, with the exception of Chicago's grant of authority relating
to the employment status of principals and local superintendents, none of
the other plans bestows as much power to a council as does Kentucky.
IL

S.B.D.M. IN KENTUCKY: A STATUTORY ANALYSIS

The most comprehensive statewide reform initiative involving local
control is currently underway in Kentucky. The move toward S.B.D.M.
in the Commonwealth has been spurred by the wave of school restructuring initiated by the National Commission on Excellence in Education's
seminal report, A Nation at Risk,' and the plethora of other similar
documents of the 1980s.85 This push toward school reform continues
unabated in America 2000: An Education Strategy86 published during
the Bush presidency, and by President Clinton's support for the recently
enacted Goals 2000.' Although the jury will be out for some time on
the long-term effects of S.B.D.M., the reality is that the implementation
of S.B.D.M. is proceeding at a brisk pace. Consequently, this article now
examines the key provisions of the S.B.D.M. statute in Kentucky."

4

NATIONAL COMM'N ON ExcELLENcE

iN EDuc., A NATION AT RISK: THE

IMPERATIVE FOR EDUCATIONAL REFORM (1983).
" See generally ERNEST L. BOYER, HIGH SCHOOL: A REPORT OF SECONDARY
EDUCATION N AMERICA (1983); CARNEGIE CORP., ANATION PREPARED: TEACHERS FOR
THE 21ST CENTURY (1986); CARNEGIE CORP., TURNING POINTS: PREPARING AMERICAN

YOUTH FOR THE 21ST CENTURY (1989); JOHN GOODLAD, A PLACE CALLED SCHOOL
(1984); HOLMES GROUP, TOMORROW'S TEACHERS: A REPORT OF THE HOLMES GROUP
(1989); THEODORE SIZER, HORACE'S COMPROMISE (1984).
'6 U.S. DEP'T OF EDUC. (1991).
" Goals 2000: Educate America Act, Pub. L. No. 103-227, 108 Stat. 125 (1994) (to

be codified at 20 U.S.C. § 5801 (1994)). See also Mark Pitsch, With Students' Aid,
Clinton Signs Goals 2000, EDUC. WK., Apr. 6, 1994, at 1, 21.

" Incident to § 160.345 ofthe Kentucky Revised Statutes, five Kentucky Administrative Regulations have been promulgated by the Department of Education. 701 KY.
ADMN. REGS. 5:080 (1991) describes the approval process for alternative S.B.D.M.
models. 701 KY. ADMIN. REGS. 5:085 (1992) outlines the hearing process for complaints
relating to S.B.D.M. 701 KY. ADMIN. REGS. 5:100 (1991) offers guidelines for alternative
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Council Formation

By July 1, 1996, all public schools in Kentucky are required to
establish S.B.D.M. councils.' Limited exceptions apply to districts with
only one school; in addition, schools which have performed above their
threshold level of testing accountability, as determined by the State

models of S.B.D.M. 702 KY. ADMIN. REGs. 3:245 (1993) provides the school council
allocation formula.
Additionally, the Department of Education promulgates Program Reviews ("PRs").
Although these PRs are non-binding, they represent the perspective of the Department of
Education, often in conjunction with interpretations of the Attorney General's office, and
should therefore be given due consideration.
At its May 18, 1993 meeting, the Kentucky State Board for Elementary and
Secondary Education voted unanimously to allow flexibility in the selection of a chair for
S.B.D.M. councils. See Minutes of May 1993 Agenda Book for the Meeting of the
Kentucky State Board for Elementary and Secondary Education, at 12.
Subsequently, on October 6, 1993, this decision was promulgated as PR No. 93S.B.D.M.-124, Alternative ChairPersonfor School-Based Decision Making, under which
S.B.D.M. councils are given the latitude to elect a chair of their choice. On the same date
two additional Program Reviews were released. PR No. 93-S.B.D.M.-123, School Council
Policy on Assignment ofInstructional and Non-Instructional Saff Time, clarifies the role
of S.B.D.M. councils as they make faculty and staff assignments. PR No. 93-S.B.D.M.125, School-Based DecisionMaking Council andCommittee Meetings Open to the Public,
explains the application of § 61.810 of the Kentucky Revised Statutes, the open meetings
law, to meetings of councils and their committees as duly constituted public agencies.
Additionally, PR No. 93-S.B.D.M.-105, Suggested Hiring Procedures in S.BD.M.
Schools, offers guidance to superintendents, principals, and councils as they go about the
task of filling faculty and staff vacancies. PR No. 93-S.B.D.M.-119, Best Practices/Recommendations Regarding School-Based DecisionMaking andExceptional Children
Services, clarifies the role of S.B.D.M. councils as they relate to students, programs, and
faculty who are involved in special education. PR No. 93-S.B.D.M.-120, Increasing
Minority Participationon School Councils, provides suggestions and strategies to increase
minority participation in S.B.D.M. However, given recent changes to § 160.345 of the
Kentucky Revised Statutes, this PR is apparently superfluous. Finally, PR No. 93S.B.D.M.-129, Best Practices/Recommendations Regarding School-Based Decision
Making andPreschool Programs,Including Collaborative HeadStart Programs, clarifies
the role of councils in relation to KERA-flmded preschool services and federally funded
Head Start programs.
" As of September 19, 1994, 782 S.B.D.M. councils are in operation; six schools are
exempted since they are the only schools in their districts. Kentucky has a total of 1,363
public schools. Telephone Interview with the Office of Charles W. Edwards, Director,
Kentucky's Division of School Based Management (July 27, 1994) (discussing data from
KENTUCKY DEP'T OF EDUC., SCHOOL BASED DECISION MAKING SCHOOLS THAT ARE
OPERAING IN1993-94, a list of schools updated as new information becomes available.)
For comparative purposes, it may be interesting to note that in a published copy of the
list, issued on April 15, 1994, 717 councils, serving 729 schools, were in place. Id
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Department of Education, may petition to be released from S.B.D.M.9
After July 13, 1990, schools were free to voluntarily initiate S.B.D.M. by

a two-thirds affirmative vote of their faculties. No later than January 31,
1991, each local school board was required to have adopted policies
regarding S.B.D.M.91 By June 30, 1991, at least one site in each district
was mandated to have a council in place;' if none of the schools in a
district voted to initiate S.B.D.M., the local board was required to
'
"designate a school of its choice."93
No provisions in the law afford
parents the opportunity to initiate a move to school-based decision
making.
Councils ordinarily are composed of six members: three teachers, two
parents, and a school administrator. The statute calls for the principal or
head teacher to chair a council,' but an advisory opinion from the State
Department of Education permits another member of a council to serve
in this capacity.95 A school's classified staff members (non-teachers) are
ineligible to serve on a council but may participate, along with parents
and other interested individuals, on any committees a council chooses to
establish."
Subject to provisions for minority involvement, a council may
increase in size as long as it maintains proportionate representation
Under recently enacted modifications, a council in a school with eight
percent or more?' minority students enrolled must have at least one

" If a school performs above its threshold level of accountability, itmust be released
from the requirement of maintaining a S.B.D.M. council upon filing a petition with the
local board. KY. REv. STAT. ANN. § 160.345(4).
9'Id. § 160.345.
' Id. The initial phase of implementation met with substantial compliance, as 140
of the state's 176 school boards were able to name at least one school that voluntarily had
voted to adopt S.B.D.M. Kentucky Department of Education, Division of School Based
Decision Making (1992).
KY. REV. STAT. ANN.§ 160.345(2), (5).
4Id. § 160.345(2)(b).
See supra note 88 (discussing PR No. 93-S.B.D.M.-124).
KY. REV. STAT. ANN.§ 160.345(2)(d). Committees are intended to serve in an
advisory capacity to councils; since students and community members are not explicitly
precluded from participation on committees, it appears that they may serve in this

capacity. Id.
Id. § 160.345(2)(b)(2).

Initial discussions of the move to develop guidelines to increase minority
participation on school councils were held as part of the May 18, 1993, meeting of the
Kentucky State Board for Elementary and Secondary Education. See Minutes of May
1993 Agenda Book for the Meeting of the Kentucky State Board for Elementary and
Secondary Education, at 11-12.
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minority representative. If such a council does not include a parent of a
minority student, then, in a timely fashion, the principal is to call
a special
9
election at which a minority parent is to be elected. In addition, minority

teachers may select one of their members to serve on a council; if a school
has only one minority teacher, then the term limitation does not apply."°

Where a faculty has no minority members, teachers can elect an additional
member of the council. 1
See also Staff Note, Kentucky Department of Education, May 1993, which reported
on this action. The first attachment to this Staff Note indicated that based on a June 1992
Department of Education survey, 540 schools in Kentucky reported a minority student
population of less than 5%, 392 schools reported a minority student population of over
8%, 328 schools reported a minority student population of over 15%, 263 schools reported
a minority student population of over 20%, and 143 schools reported a minority student
population of over 30%. Even so, it is not clear exactly where the 8% figure originated.
' Included in PR No. 94-S.B.D.M.-136 are discussions addressing three aspects
associated with minority representation on councils. First, it notes that the 8% representational figure is to be determined according to the enrollment of the previous October 1.
Thus, for example, if an election were necessary in September 1994, it would be based
on October 1993 enrollment. Second, a school with a minority principal satisfies the
minority representation provision regardless of whether a minority parent or teacher is
elected. This second interpretation is questionable to the extent that insofar as the
provisions for minority representation appear to focus on the need for parental
involvement, permitting a principal, who may not even be a member of the local
community, to satisfy the minority provision does not appear to be within the spirit of the
legislation. Third, the election of minority representatives applies equally to councils with
the stmndard 3-2-1 model and those with alternative configurations.
However, the important question of whether all parents or only minority parents are
eligible to vote for a minority representative has yet to be discussed filly. This lack of
clarity has lead to at least one dispute. See Lucy May, Cassidy School Decision Draws
Challenge, IroGTON HBAD-LEADER, June 22, 1994, at B1, B2 (relating to approval
of a plan that would allow white parents to vote for a minority representative); Lucy May,
Cassidy PlanAwaits Attorney General'sRuling, LEXNGTON HERALD-LEADER, Aug. 18,
1994, at Cl, C3 (reporting that the Department of Education's chief legal counsel is of
the opinion that the state school board probably does not have the authority to approve
a plan to permit white parents to help elect a minority parent to a school councl; an
official answer is not yet forthcoming).
The Office of the State Attorney General did, in fact, release an opinion which stated
that the plan at the Cassidy school which proposed to permit all parents to vote in a
special election to elect minority representatives conflicts with the intent of §
160.345(2)(b) of the Kentucky Revised Statutes. The Attorney General's Opinion also
stated that the provision of the plan which called for the holding of the special election
on the same night as the regular election violated the same section of the statute. 94 Op.
Att'y Gen. 60 (Sept. 7, 1994).
10 In the unlikely situation that neither eligible minority parents or teachers in a
school are willing to serve on a council, the principal should document this and the seat
would be left unfilled. PR No. 94-S.B.D.M.-136.
101 KY. REV. STAT. ANN. § 160.345(2)(b)(2).
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In response to concerns about frequent turnover and lack of continuity, the legislature provided that once elected, a council may set different
lengths of terms for subsequently elected councils, but that these terms
cannot exceed two years or be consecutive. Thus, a council can establish
classified membership with some members serving one-year terms and
others filling two-year periods. At the same time, it appears that councils
are not precluded from maintaining one-year terms to which individuals
can be re-elected2
Teacher representatives are selected by a majority vote of their
peers. 3 Parent members are elected by parents of students currently
enrolled in a school in an election conducted by the parent and teacher
organization or the largest organization of parents formed to elect council
members."' However, parents who are employed by the school board,
are members of the board, or are married to a member of the board or
one of its employees are ineligible to serve on a council.'
ll Id. § 160.345(2)(b).
1 Id.
1o1 Id. Concerns over fees for membership in any parent and teacher organization,

which could possibly have been construed as a poll tax in violation of the Twenty-Fourth
Amendment to the United States Constitution, were obviated by recent changes in the
statutory language.
Although not addressed explicitly in the statute, it appears that parents are eligible
to serve on councils only while they have at least one child enrolled in a school. Thus,
for example, a parent whose child will be entering kindergarten in August, 1994, is
ineligible to vote in the council elections conducted in the spring, creating the apparently
anomalous situation wherein a parent can elect a representative at a school where his or
her child is not in attendance while not having a say in the selection of a parent member
of the council where the child is actually enrolled.
10-Id. § 160.345(2)(a).
In a related issue, and in light of the long-standing concerns associated with nepotism
and favoritism in the Commonwealth, the two anti-nepotism statutes were amended
pursuant to the enactment of KERA. Section 160.180 of the Kentucky Revised Statutes
prohibits individuals whose family members are employed by the school district from
being re-elected; it includes an exception for board members who were in office on July
13, 1990, and whose relatives were not initially hired during their tenure. Section 160.380
places restrictions on the power of superintendents to hire their own relatives or relatives
of school board members; it also prohibits a principal from hiring relatives, while granting
the same exemptions as in § 160.180.
The State Department of Education has also promulgated a regulation and policy
review. 701 Ky. ADMIN. RErs. 5:075 (1992) requires superintendents to file an annual
notice of compliance with the anti-nepotism provisions. PR No. 93-DLES-116, AntiNepotism Provisions, alerts all superintendents to the change in the regulations; it also

provides a brief review of the filing requirements.
Shortly after the changes in the law went into effect, a challenge to their validity was
raised by two local board members who had relatives employed by the local school board.
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Once a council has been elected, it has a reasonable time within
which to establish itself, this step is accomplished by the chair formally
convening the first meeting of the council. Among the council's initial
responsiilities are determining *hether it will have committees'" and
setting a schedule and agenda for meetings."° All council meetings are
subject to the state's open meetings law." 8 Sound practice dictates the
adoption of bylaws to regulate council activities."°
Before examining council functions, and in light of nascent conflicts
with school boards, the limitations on the authority of S.B.D.M. councils
must be recognized. School boards retain their general powers and duties
to establish and operate schools,"' along with such traditional functions
as setting tax rates and formulating a school budget,". providing
student transportation," 2 and planning and building new facilities." 3
Council authority is also limited in five other areas. A council may
not violate state or federal laws or regulations; may not place the health
or safety of faculty, staff, or students at risk; may not unreasonably risk
liability of a lawsuit; may not exceed its available resources; and may not
breach existing contracts with school personnel or outside providers of

In Chapman v. Gorman, 839 S.W.2d 232 (Ky. 1992), the Kentucky Supreme Court upheld
the constitutionality of the laws. The court ruled that the state's interest in rooting out
nepotism justified incidental limitations on the Fhrst Amendment, equal protection, and
employment rights of the affected individuals; the court also denied a challenge based on
overbreadth. Id. at 234. For a more detailed discussion of this case and its implications,
see Charles . Russo & Betty E. Steffy, The Chapman v. Gorman Decision and its Impact
on Kentucky's School Boards, KY. ScH. BOARDS ASS'N J., Jan. 1993, at 33.
106KY. REV. STAT. ANN. § 160.345(d).
10 Id. § 160.345(e).
61.805 - .850.
example, the statute maintains that the principal "... shall select personnel to

' Id. §§ 160.345(f,
109 For

fill vacancies, after consultation with the school council...." Id. § 160.345(i). However,
as the law does not spell out the meaning of "consultation," councils would be well
advised to set their own standards in their bylaws. In addition, it would be helpful if
bylaws included directives on how a council should reach decisions. In other words,
deciding in advance whether a council will act on a majority vote or by consensus and
setting as many ground rules as possible early on should help avoid friction at a later
date. Further, as a practical matter, bylaws should be re-evaluated and updated at regular
intervals, such as during the summer, as this routine will help to keep them current.
Changes should not be made in the midst of a controversy but should be decided upon
after a situation has returned to a more normal course of events, for this approach should
allow for a more rational decision making process.
SId. § 160.290.
m Id. §§ 160.460, .470.
'Id.
§ 160.305.
'
Id. § 162.060.
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goods and services."' Needless to say, a council may not exceed the
authority delegated to it by the school board within these parameters, but
a board
is free to grant a council any other authority permitted by
5
law."1

B.

Council Responsibilities

Councils have or share in sixteen governance functions."' Although
the councils' responsibilities are not fully defined, it appears that at least
eight of the functions set forth herein 7 fall within the sole purview of
the councils. In light of the authority vested in S.B.D.M. councils, two of
the most far-reaching powers shared by the councils, filling vacancies for

school personnel and selecting textbooks and instructional materials, are
explored in some detail."
114 704

KY. ADMIN. REGS. 7:110(2) (1993). Although this regulation expired on April

15, 1994, it is the author's opinion that these limitations apply to a council's authority.
"1 KY. REV. STAT. ANN. § 160.345(4). This same subsection of the statute also
mandates that the "[t]he board shall make available liability insurance for the protection
of allmembers of the school council for liability arising in the course of pursuing their
duties as members of the council." For example, while a council's power is limited to
determining how school space is used during the school day, a school board is apparently
not precluded from granting councils the authority to determine how school space and
facilities are to be made available after school hours, such as relating to access to athletic
facilities. Id.
116Section 160.345 of the Kentucky Revised Statutes provides that councils share
authority to set school policy consistent with district board policy, to provide an
environment to enhance the students' achievement and to meet performance goals
mandated by KERA, fI (2)(c); to determine, within the parameters of available funds, the
number of persons to be employed in each job classification, i (2)(g); to select
textbooks, instructional materials, and determine student support services, id. (2)(h); to
select a new principal and to consult with the principal to fill vacancies, id (2)(i); and to
develop procedures, consistent with local board policy, for determining alignment with
state standards, technology utilization, and program appraisal, id. (2)(j)(9).
As long as they act within the boundaries of the law, councils have the sole authority
to determine the curiculum, including needs assessment. and curriculum development, fi
(2)6)(1); to assign instructional and noninstructional staff time, id. (2)(j)(2); to assign
students to classes and programs within the school, id. (2)(j)(3); to set the schedule of the
school day and week, subject to the calendar established by the local school board, id
(2)(j)(4); to determine the use of school space during the school day, id. (2)G)(5); to plan
and resolve issues relating to instructional practice, id. (2)(j)(6); to select and implement
discipline and classroom management techniques, id.(2)G)(7); and to select extracurricular programs and determine policies relating to student participation, id (2)G)(8).
117Ky. REV. STAT. ANN. § 160.345.
n'The duties listed in § 160.345(j)(1) - (8) refer to the policymaking authority of the
councils.
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S3.D.M. councils are responsible for determining the number of school
personnel to be employed in each job classification. "9 In doing so, they

must act within the parameters of available funds, and they cannot violate
existing contracts by recommending the transfer or dismissal of tenured
employees. Councils are free to act when an individual leaves or retires
or when they deem it necessary to create a new position,"' although that

freedom is not without limits. For example, if a school operating under
S.B.D.M. has an opening, and a tenured teacher from another site in the
district is subject to an involuntary transfer due to a decline in student
enrollment, then the school may have no choice but to hire that teacherun

When a vacancy occurs, the superintendent of schools is required to
provide the principal with a list of qualified applicants."

Although no

authoritative interpretation has been forthcoming, apparently the role of the
superintendent is to determine whether applicants are qualified by virtue of
certification and experience, and not to make the final decision about which
candidate is best suited for the position." After consultation with the
council, the principal makes the final decision about whom to hire. 5
The S333.BM. council exercises perhaps its most significant authority
when a principalship becomes vacant since it alone has the power to choose

...
KY. REV. STAT. ANN. § 160.345(2)(g).
120Id.
m

d.
"2 In addition, pursuant to PR No. 93-S.B.D.M.-105, Suggested HiringPractices in
SB.D.M. Schools, the power of a council to fill a vacancy may be limited by a number
of factors. Among these may be the existence of a collective bargaining agreement, a
voluntary or judicially mandated affirmative action plan, an employee returning from a
leave of absence, a court-ordered reinstatement of an employee, or the demotion of an
administrator who has the right to a placement in a classified position.
'- KY. REV. STAT. ANN. § 160.345(2)(i).
"AThis issue has been raised in at least one circuit court action. See Lucy May,
Elsmere PrincipalSearch Shows Loopholes in KEA, LEXINGTON HERALD-LEADER, Aug.
28, 1993, at Al, A8 (Kenton County Circuit Court Judge Raymond E. Lape denied an
injunction by the superintendent to order the council to select a principal immediately;
even so, the previous principal, who had been demoted to a teaching position after
receiving her first and only negative evaluation in more than 20 years as an educator in
the district, was not reinstated to her position. An interim principal, named by the
superintendent, is now in place at Dorothy Howell Elementary School).
175 The need for consultation notwithstanding, the final decision rests with the
principal and cannot be delegated to a vote of the council. KY. REV. STAT. ANN. §
160.345(2)(i). Anecdotal though it may be, based on the author's experiences working as
a provider of Professional Development for school councils located in member districts
of the Central Kentucky Education Cooperative, councils have had no difficulty in

recognizing the authority of the principal to act in this regard.
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a new principal.12 As with the selection of other school personnel, after
receiving a list of qualified applicants from the superintendent, the
council designates the new principal. 27
Decisions about textbooks and instructional materials also rest within
the purview of councils." 8 Once a council decides which required
textbooks, if any, it wishes to use, it notifies the board which receives
funds for textbooks directly, rather than requisitioning them from a state
program. All schools serving students in grade eight or below must adopt
a six-year plan for acquiring textbooks and instructional materials.'
Excluding additional resources available due to participation in
federally or state-funded special programs such as Chapter I,3 the
Individuals with Disabilities Education Act,' or state programs for
exceptional children,
schools are entitled to an allocation for
instructional supplies and materials based on the prior year's district
average expenditure adjusted by the current year's percentage change for
each pupil based on the projected full-time equivalent student
enrollment.'
Any funds remaining in a council's budget after making
allocations for certified staff, classified staff, and instructional materials
are to be distributed either by an amount equal to projected full-time
equivalent student enrollment, per pupil need, or a combination of the
4
13

two.

In addition to these duties, councils are responsible for establishing
policy in eight areas. Included here are control over the curriculum and
instructional practices, staff and pupil assignment, school space and
schedules, discipline and classroom management, and extra-curricular
policies. 13 Since data are just beginning to emerge concerning the

'2'

KY. REV. STAT. ANN. § 160.345(2)(i).

127 Id.

"a8Id. § 160.345(2)(h); see also id. §§ 156.395 - .476 (Michie/Bobbs-Menill 1992)
(relating to the Textbook Commission); id. §§ 157.100 - .190 (regarding textbooks).
21 Id. § 156.439(2).
130 Chapter I, formerly Title 1, of the Elementary and Secondary Education
Act, 20
U.S.C. §§ 2701 - 2976 (1993), furnishes federal financial assistance to local school
districts for the purpose of supplementing, not supplanting, programs for educationally
deprived children from low-income families.
"' The Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400 - 1485 (1992),
provides special education and related services for children with specifically identified

disabilities.
12
1

Ky. REV. STAT. ANN. §§ 157.200 - .305 (Michie/Bobbs-Menill 1992).
702 KY. ADMiN. REGS. 3:245(6)(1) (1993).

134Id. 3:245(7).
135

See supra note 116 (discussing these policies).
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effectiveness of councils in formulating these policies,"'6 they are beyond
the scope of this article. Finally, it must be kept in mind that councils
establish policy, but they are not involved in actually canying out their
directives. It is the duty of the principal or head teacher, with the assistance
of the
total school stag to implement the policies developed by a coun7
CiL

13

C. Enforcement
The law provides sanctions for individuals, including council members,
who seek to circumvent or interfere with the implementation of S.BD.M.
An aggrieved party may submit a complaint in writing to the Office of
Educational Accountability, a separate office of state government specifically
established by KERA which has the authority either to resolve the conflict or
to pass the complaint on to the State Board for Elementary and Secondary
Education. The penalty for a first offense is a reprimand. A superintendent or
board member who commits a second infraction may be subject to removal
from office; other employees are subject to dismissal for misconduct or
willfH neglect of duty.'39 In addition, under the most recent changes in the
S.BD.M. statute, a council member may be removed for cause, subsequent
to a hearing before the local board of educatioi, and by a vote of four-fifths
of the board after the recommendation of the State Education Commissioner.4 °
Ill. S.B.D.M. INKENTUCKY: EMERGING IssuEs
Given the short time that KERA and S.B.D.M. have been in effect,
it should be expected that important policy and legal questions have not

116.

' For a review of materials on policy formation and implementation, see supra note
16- KY. REV. STAT. ANN.
§ 160.345(2)(c).
S Id. §§ 156.132, 160.345 (providing sanctions for council members by recent

amendment to these statutes).
'39 Id. § 160.345(9).
140 Id. §§ 156.132, 160.340(c).
In a related development, the Kentucky Supreme Court has upheld the authority of
the State Board of Education, pursuant to KERA, to dismiss school board members for
misconduct. See State Bd. for Elementary and Secondary Educ. v. Ball, 847 S.W.2d 743,
745 (Ky. 1993). The upholding of KERA and the authority of the State Board, acting in
and through the office of the Commissioner of Education, to discipline board members
for official misconduct supports the argument that a challenge to the S.B.D.M. provisions
will be resolved in a similar fashion.
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been fully explored or have answers which are in need of refinement. In
fact, at least four significant issues, each of which has implications for
attorneys and educators, remain unresolved. Moreover, to the extent that
the reforms initiated by KERA are so far ahead of developments in other
states, the courts in the Commonwealth will most likely be left to their
own designs in fashioning remedies.
A. School Boards and School Councils
The first emerging issue relates to the relationship between school
boards and S.B.D.M. councils. The nub of the matter appears to be that
even though councils are designed as policy-type bodies intended to
operate in an overlapping sphere with boards, the local boards fear an
erosion of their power. As such, it should not be surprising that the battle
for control over the schools has been engaged.
To date, the one case on point, Bushee v. Board of Education,141
has been decided in favor of the councils. The dispute in Bushee arose
when the Boone County Board of Education sought to review and to
approve the plans of one of the school councils concerning its goals and
objectives, implementation, and evaluation. After declaratory judgment
was entered on behalf of the board," the court of appeals reversed in
favor of the council."
In Bushee the court of appeals began its opinion by briefly reviewing
the role of councils under KERA, noting that they neither abolish boards
nor have absolute power over the schools within which they function.
Reasoning that any other interpretation of the statute would have been
contrary to the intent of the General Assembly, the court ruled that the
councils do exercise real authority over school improvement plans, while
boards are limited to an oversight capacity. Thus, it reversed the
declaratory judgment on the ground that the board exceeded its statutory
power.' "45 The Kentucky Supreme Court has since granted discretionary
review.1

141

No. 91-CI-00817 (Boone Cir. Ct. Sept 17, 1992), rev'd, 1993 WL 473751 (Ky.

Ct. App. Nov. 19, 1993), cert. granted, 41 KY. L. SUMM. 32 (Apr. 13, 1994). Oral
arguments were heard by the supreme court on September 22, 1994. See Lucy May, Court
Hears Dispute on Council Role, LEXINGTON HERALD-LEADE , Sept. 23, 1994, at B1.
1 No. 91-CI-00817 (Boone Cir. Ct. Sept. 17, 1992).
' 1993 WL 473751, at *3 (Ky. Ct. App. Nov. 19, 1993).
14Id

14541 KY. L. SUMM. 32 (Apr. 13, 1994). The Kentucky Supreme Court also ordered

that the opinion of the court of appeals not be published. Id.
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While Bushee is the first case involving a direct conflict between
school councils and school boards,'" it may be a harbinger of actions
to follow. However, to the extent that the Kentucky Supreme Court has
generally upheld legislation enacted as part of KERA,'47 and in the
absence of any explicit statutory language granting local school boards
the authority to review or approve the plans of school councils, it appears
unlikely that the Kentucky Supreme Court will disturb the judgment of
the circuit court. At the same time, hopefully the court will do more than
merely affirm and will provide positive direction to facilitate the
legislative mandate of KERA.
Regardless of how the Kentucky Supreme Court may rule in Bushee,
it is imperative for school boards and councils to develop strategies to
learn to work collaboratively for the benefit of public education in
Kentucky. To this end, it would be most useful if the State Department
of Education, acting in conjunction with the General Assembly, enacted
" A second unreported case has reached the court of appeals. Blackburn v. Board
of Educ., No. 91-CI-0097 (Johnson Cir. Ct. June 2, 1992), affld, No. 92-CA-1419-MR
(Ky. Ct. App. 1993). In affirming, the court of appeals did little more than annotate the
judgment of the circuit court by upholding two board policies regulating council actions.
First, it ruled that, consistent with the anti-nepotism provisions of KERA, a board policy
providing that a teacher representative on a council could not be a relative of another
employee at the school was valid. No. 92-CA-1419-MR at 2, 3. Second, it held that the
board had discretion to adopt a policy establishing a process by which school council
decisions are appealed. Id. at 4-7. The appellate tribunal also summarily affirmed two
other aspects of the trial court ruling. It found that a board policy calling for the
broadening of the composition on councils was invalid since the statute emphatically
defined and limited council memberships. At the same time, the court held that permitting
a council to disband by a 50% vote of the faculty was inappropriate, reasoning that
insofar as a two-thirds vote was required to form a council, a like percentage must be
required to disband a council. Id. at 3-4.
Blackburn is more a clarification of the delimitation of responsibilities between
councils and boards than a conflict between these two important bodies. Thus, the ruling
does not pose a threat to councils. In fact, if anything, the two points that the court of
appeals affirmed without comment support a strict construction of the law in the face of
board action to modify council structure and operations.
141In two of the three cases relative to KERA, the state supreme court has upheld
provisions enacted as part of KERA. See Chapman v. Gorman, 839 S.W.2d 232, 243 (Ky.
1992) (upholding anti-nepotism provisions); State Bd. for Elementary and Secondary
Educ. v. Ball, 847 S.W.2d 743, 744-45 (Ky. 1993) (upholding the authority of the State
Board of Education to remove local school board members for cause). Moreover, in the
one case where the court struck down part of a statute enacted pursuant to KERA, it
allowed the unconstitutional provision to be severed, thereby upholding the remainn
portions as constitutionally valid. See State Bd. for Elementary and Secondary Educ. v.
Howard, 834 S.W.2d 657, 665 (Ky. 1992) (striking down as unconstitutionally vague a
provision in the statute prohibiting school employees from engaging in political activities).
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regulations to provide guidance and to further explicate the changing
roles of these two important elected bodies.

B. Accountability
A second unresolved question involves accountability issues based on
the authority of councils to develop policies concerning curricular and

instructional practices. One innovative approach in the monitoring process
to ensure that schools make progress toward realizing increased student
outcomes is the creation of the Kentucky Distinguished Educator
("K.D.E.") Program.'
Under the K.D.E. Program, individuals selected from among the
state's most outstanding and highly skilled certified educators are
provided with special preparation before being sent to work in so-called
"schools in crisis,""' where the proportion of successful students is

declining by five percent or more.150 In a "school in crisis," the K.D.E.
is assigned to work with the principal and staff to implement a school
15
improvement plan. '

14 KY. REV. STAT. ANN. §§ 158.6455, .782 (Michie/Bobbs-Merrill 1992); see also
703 Ky.ADMIN. REGS. 4:030 (1993) (covering K.D.E. program criteria).
14 KY. REv. STAT. ANN.§ 158.6455(5)(d) (Michie/Bobbs-Merrill 1992). A related

question beyond the scope of this examination concerns what may be described as
"districts in crisis," where, acting pursuant to § 156.132 of the Kentucky Revised Statutes,
the Commissioner of Education may recommend that the state take control of a school
district that is being operated ineffectively. In at least one district being considered for a
state takeover, the situation continues to evolve. See Lucy May & Karen Samples, State
Seeks Takeover of Letcher Schools, LEXINGTON HERALD-LEADER, May 5, 1994, at Al,
A5 (discussing proposed takeover); Karen Samples, School Board's Reversal Surprised
Letcher Parents, LEXINGTON HERALD-LEADER, May 26, 1994, at Al, A16 (reporting that
the board agreed to a one-year state takeover); Karen Samples, Letcher Board Chooses
New Schools Chief,LEXINGTON HE.ALD-LEADER, May 31, 1994, at Bl, B4 (according
to the subtitle of the article, "[board] members also reject bid to change their minds about
state takeover fight"); Lucy May, Attorney Calls Attempt to Oust Letcher Schools Chief
a Waste of Money, LEXINGTON HERALD-LEADER, June 2, 1994, at B3 (discussing
arguments against takeover); Lucy May, Letcher County Superintendent Suspended,
LEXINGTON HERALD-LEADER, June 10, 1994, at Al, A6 (discussing the suspension of
Superintendent Burich); Lucy May, Board Drops Charges Against Retired Burldch,
LEXINGTON HERALD-LEADER, July 8, 1994, at A8 (reporting that charges were dropped
upon retirement of Letcher County Superintendent).
" KY. REV. STAT. ANN. §§ 158.6455(5), .782(l)(c). The other duties of K.D.E.'sare:
"(a) serving as teaching ambassadors to spread the message that teaching is an important
and fulfilling profession; [and] (b) assisting the Deparnent of Education with research
projects and staff development efforts." Id. § 158.782(l)(a)(b).
...
Id. §§ 158.6455(5), .782(1)(c).
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Six months after entering a "school in crisis," the K.D.E. has the
power to make a recommendation to the superintendent regarding the
retention, dismissal, or transfer of all certified staff." Recommendations for dismissal are binding on the superintendent and calls for
transfer must conform to any bargaining agreement in effect in the
district." This evaluation process is to continue every six months until
the school is no longer a "school in crisis.""
A recent change in the legislation has delayed the implementation of
sanctions until at least 19962"5 Consequently, it is unlikely that any
K.D.E. will be applying such a draconian measure any time in the
immediate future. However, given the far-reaching power of K.D.E.'s, a
serious concern arises regarding the protection of the rights of continuing
contract teachers who have a substantive due process property interest in
tenure15 that cannot be abrogated absent explicitly identified statutory
criteria, including appropriate procedural due process." Thus, a major
battle looms should the K.D.E. recommend the dismissal of a continuing
contract teacher.
Perhaps the most troubling aspect associated with the authority of the
K.D.E. to recommend the dismissal of certified staff is that the sanction
may be invoked after the relatively short period of six months. Noting
how brief a period this is and how serious the sanction may potentially
be, it is unreasonable to expect a significant change in just six months.
Moreover, two important points must be kept in mind. First, student test
scores may be influenced by a myriad of factors, many of which are not
under the control of educators. Second, the certified staff is responsible
for carrying out the curricular and instructional practice policies
developed by a council." Yet despite these realities, educators alone
face possible sanctions should the policies prove ineffective.
The concerns voiced here suggest neither that parents alone ought to
be held accountable for the poor academic performance of their children,
as this itself could present a nightmare, nor that ineffective or obstructionist educators should be left unchallenged. Rather, this is a call to
formulate safeguards and procedures for resolving legitimate differences
of opinion if certified staff and parents on a council disagree with other
15

2

Id.

153

Id.
§ 158.6455(5)(d).
Id. § 158.683(c) (Michie/Bobbs-Menill Supp. 1994).

Srd
15.

§ 161.720 -. 800 (Micbie/Bobbs-Merrill 1992).
Id. § 161.790.

156 Id.
15

...
Id. § 160.345(2)(c) (Michielffobbs-MeniU Supp. 1994).
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school personnel over policies that have an impact upon student
achievement or if a "school in crisis" has not improved sufficiently within
six months.
Vesting power to dismiss certified employees, even those who
arguably may not be performing as they ought, in the hands of a single
K.D.E. without including safeguards or language on whether existing
tenure provisions can be superseded presents a very troubling situation.
At the very least, it is necessary to keep in mind the relative brevity of
six months in seeking to change a teacher's professional performance.
Therefore, before the K.D.E.'s recommendation of dismissal can be
carried out, a tenured teacher should be given the opportunity to appeal
an adverse decision and to complete a period of remediation and
reassessment. Hopefully, the General Assembly and/or the Kentucky
Department of Education will provide further clarification on the role of
K.D.E.'s.
C. Membership
The third possible issue relates to the composition of councils. Since
membership presently is limited to teachers, parents, and administrators,
a question can be raised whether taxpayers and other interested parties
should be entitled to a more active voice by a further expansion of
council membership. The Chicago School Reform Act was struck down
for violating the principle of "one person, one vote" because members of
the community who did not have children in a school were denied the
opportunity to cast ballots in council elections. 59 Admittedly, the
S.B.D.M. statute in Kentucky was recently modified to permit "a policy
to facilitate the participation of interested persons, including, but not
limited to, classified employees and parents"'60 through service on
committees. Yet, if the Chicago experience serves as precedent, it does
not appear that the present modification would be sufficient to withstand
a similar attack from community members seeking greater involvement
in council activities.
A closely related membership question addresses the place and role
of students. Since KERA is designed to provide a better education for
students in the Commonwealth, one can only wonder why these important

" Fumarolo v. Chicago Bd. of Educ., 566 N.E.2d 1283, 1287 (il. 1990). Aredrafted
version of the Chicago School Reform Act has survived a challenge by school principals.
Peter Schmidt, Principals' Challenge to Chicago Law Rejected, EDuc. WK., July 13,
1994, at 10.
16 KY. REV. STAT. ANN. § 160.345(2)(c)(2).
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stockholders, especially those in secondary schools, are excluded from
participating formally in council decisions. As young adults with a vested
interest in what transpires in the schools, high school students in the
Commonwealth, no less than their peers in Chicago, ought to be granted
a greater say in helping to direct their futures.
D.

Compliance

A final emerging concern relates to what might transpire when or if
a school has not formed a council prior to the statutorily mandated
deadline of July 31, 1996. Schools were authorized to implement
S.B.D.M. after July 13, 1990; by June 30, 1991, each district was
required to have a council in place."' 1 Yet, as of the summer of 1994,
two years prior to the required date of full implementation of S.B.D.M.,
little more than one half of the schools have councils in place."
Concomitantly, it is unclear what might occur if a council disbands
unilaterally without petitioning for a release based on having achieved its
threshold level of accountability, leaving a school in violation of the law.
Unfortunately, the S.B.D.M. statute offers neither guidance nor
remedies. Thus, the time to speculate on enforcement strategies is rapidly
approaching. Three potential options may be considered.
The first possibility to speed up the full-scale adoption of S.B.D.M.
is to change the required vote of a faculty before school-based decision
making can be implemented from two-thirds to a bare majority, this
alteration might help by strengthening the newly enacted provisions
dealing with the removal of council members and other school personnel
who engage in a practice which is detrimental to S.B.D.M. or who seek
to circumvent its successful implementation. 63 Whether this language
will be construed to apply in such a situation remains to be seen. While
hopefully it will be unnecessary to impose sanctions on schools or
individuals who fail to comply with the law, it would be helpful if the
General Assembly or the Kentucky Department of Education would act
expeditiously in offering counsel in this area as well.
A second possible remedy, in light of the abolition of the common
law writ of mandamus,'" might be to file suit to compel a board of
education to order a principal to conduct a faculty election. However,
even if this were successful, it is not clear what could be attempted to
Id. §'160.345(5).
163See supra note 89 (fully discussing data on the implementation of school councils).
16 KY. REV. STAT. ANN. § 160.345(9).

1

1M

KY. R. Civ. P. 81(b).
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gain compliance from parents who refuse to select their own representatives. Clearly, this is one aspect of the law that needs serious attention
before too much time is permitted to pass.
A third alternative might be to provide parents with a more active say
in initiating school-based decision making. Under such a circumstance,
if sufficient parental participation were present, then perhaps legal action
could be taken to compel the teaching staff to act. Although these matters
should play themselves out over the next two years, clearly this is one
aspect of the law that merits prompt serious attention.
CONCLUSION

Since it has been little more than four years since the enactment of
KERA, it is much too soon to reach any definitive conclusions about the
effectiveness of councils or any of the other aspects of this innovative
legislation. What should be clear is that to the extent to which KERA has
brought parents and educators together to work for the common good of
students, it is off to a promising start. However, as vocal and wellorganized opposition persists, 65 perhaps the one element KERA most
needs to succeed, time, may not be on its side. Time is such a crucial
aspect because a reform as systemic as KERA can take effect and
transform an entire educational organization in all of its parts and parcels,
from its youngest students to its senior educators and policymakers, only
if it has the opportunity to permeate the entire system of common schools
in the Commonwealth.
If the S.B.D.M. provisions of KERA are to continue to have a
positive impact on education in the Commonwealth, then supporters and
critics alike must remember that since the condition of the schools in the
Commonwealth leading to the Kentucky Supreme Court's ruling in Rose
v. Council for Better Education did not reach its nadir over night, it
reasonably cannot be expected to reach its zenith by means of a quick fix.
Whether S.B.D.M. is a panacea remains to be seen, but all those
concerned about the future of Kentucky's most valuable resource, its
children, must maintain a vested interest in providing KERA, with its
provisions for school-based decision making, the time to prove or
disprove its worth.

1

For an update on developments, both in support of and in opposition to KERA, in

light of the 1994 session of the General Assembly, see Lonnie Harp, The Plot Thickens:
The Real Drama Behind the Kentucky Education Reform Act May Have Just Begun,
EDUC. WK., May 18, 1994, at 19.

